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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 



THE SCHOOL FOR ARTS 
IN LEARNING ("SAIL") 
PUBLIC CHARTER SCHOOL 
1705 H Street, NW 
Washington, D.C. 20006 

Plaintiff 



V. 



MICHELLE HAWKINS, 

as next friend of the minor child, D.H. 

and D.H., individually 

3001 20'' Street, NE 

Washington, D.C. 20018 

AND 

THE GOVERNMENT OF THE DISTRICT 

OF COLUMBIA 

441 Fourth Street, N.W. 

Washington, DC 20001 

Defendants. 

Serve: 

Robert Spagnoletti, 
Attorney General 
District of Columbia 
441 4'^^ Street, N.W. 
Washington, DC 20001 

and 

Mayor Anthony Williams 
Office of the Secretary 
1350 Pennsylvania Avenue, N.W. 
Washington, DC 20004 



CIVIL ACTION NO. 
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COMPLAINT 

JURISDICTION 

1 . Jurisdiction of this Court is founded in 28 U.S.C. §1 331 , and the Individuals with 
Disabilities in Education Improvement Act of 2004, 20 U.S.C. §1415, ("IDEIA"), 
as an appeal of a hearing officer's determination which was filed pursuant to 
IDEIA, 20 U.S.C. §1400 e^seg. 

2. Plaintiff is a District of Columbia Public Charter School which has elected to be 
its own local education agency ("LEA") under IDEA, for special education issues. 

3. Defendant Hawkins and her minor child are currently residents of the District of 
Columbia and claimed District of Columbia residency for all or part of the time 
during the underlying administrative proceedings. 

4. Defendant Government of the District of Columbia is a municipal corporation. 
As one of its governmental functions. Defendant operates the District of 
Columbia Public School System ("DCPS"). DCPS is responsible for affording 
children with disabilities in the District of Columbia all rights pursuant to IDEA . 

FACTS 

5. D.H. is a fourteen year-old, special education student who attended SAIL as a 
seventh grader until March of 2006. 

6. The student began his attendance at SAIL in April of his first grade year. 

7. The student's lEP's dated March 15, 2005 and March 15, 2006 provide for 100% 
out of general education in a full time special education setting. 

8. On June 23, 2006, the parent filed a due process hearing request alleging that 
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SAIL failed to develop an appropriate lEP, did not provide appropriate services, 
did not evaluate the student in all areas of disability, and failed to issue an 
appropriate notice of placement. 

9. To date, the student has a current lEP dated March 16, 2006, signed by the 
parent. According to the lEP, the student received 30 hours per week of 
specialized instruction, one hour of speech and language services, and one hour 
of occupational therapy. 

10. The student's most recent evaluations took place in 2005 and 2006, and include 
a neuropsychological evaluation (3/27/06), a speech and language evaluation 
(6/20/05), an occupational therapy evaluation (Feb. and March 2005), and a 
psychological evaluation (3/29/05). 

1 1 . While attending SAIL, the student was receiving specialized instruction, speech 
language therapy, and occupational therapy. 

12. SAIL, as its own LEA, can only place students within its jurisdiction. Only DCPS, 
as the state educational agency ("SEA"), can place students in an alternative 
LEA. 

13. On July 6, 2006, SAIL filed a Motion to Dismiss or in the Alternative, a Motion to 
Join DCPS as a Necessary Party, asserting that only DCPS could place students 
in another LEA, and therefore SAIL could not provide the relief sought by the 
parent. Chief Hearing Officer Smith denied this motion. 

14. On July 14, 2006, a resolution meeting was held at SAIL. DCPS was invited to 
this meeting. SAIL stated that it was not an appropriate setting for the student 
because it could not offer a full time special education setting, and the parent 

3 
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requested placement at Katherine Thomas School or Chelsea School for the 
2006-2007 school year. The meeting was continued in order to allow DCPS an 
opportunity to review the current lEP and evaluations before considering 
placement. 

15. On August 01 , 2006, SAIL filed a Motion to Join a Necessary Party with Chief 
Hearing Officer Smith to join DCPS because it became clear at the July 14, 
2006, resolution meeting that the central issue was placement. Additionally, a 
placement meeting convened on August 8, 2006, in which Dr. Peggy Peagler of 
DCPS proposed Prospect Learning Center as a placement for the student. The 
Motion to Join a Necessary Party, however, was not considered prior to the 
August 30, 2006, due process hearing. 

16. On August 30, 2006, a due process hearing was held in front of Hearing Officer 
Tonya Butler-Truesdale. The parent made a motion to exclude SAIL's 
disclosures because the parent received the documents outside the five day 
disclosure rule. The disclosures were untimely by one day because SAIL 
initially believed that the hearing was scheduled for August 31 , 2006. SAIL 
argued that the documents were already in the parent's possession and thus 
would not prejudice the student if admitted into the record. However, the 
hearing officer granted the parent's motion and excluded SAIL's disclosures from 
the record. 

17. At the hearing, SAIL also renewed its Motion to Join DCPS as a Necessary Party 
because DCPS had participated in a placement meeting prior to the hearing and 
issued a Prior Notice of Placement to Prospect Learning Center. This motion 

4 
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was denied. 

18. On September 19, 2006, the hearing officer issued her determination. The 
hearing officer found that SAIL denied the student a free appropriate public 
education (FARE) by failing to ensure he made academic progress, failing to 
ensure the issuance of an appropriate notice of placement, or initiate SEA 
participation when it was determined that the student could not derive 
educational benefit from the placement at SAIL. However, the hearing officer 
also concluded that parent failed to prove that SAIL had not provided for and 
delivered appropriate instructional and related services pursuant to the lEP. 

19. The hearing officer ordered SAIL to fund the student at The Katherine Thomas 
School including transportation for the 2006-2007 school year. SAIL was also 
ordered to convene an lEP meeting at Katherine Thomas to review and revise 
the lEP, fund forty-six hours of after school tutoring for reading, fund twenty- 
three hours of after school tutoring in study skills and organization, and fund 
Kurzwell and Inspiration software. 

COUNT I 

20. Plaintiff repeats and realleges paragraphs 1-19 

21. The hearing officer erred in denying SAIL's Motion to Join DCPS as Necessary 
Party in view of DCPS's assumption of jurisdiction of this student when it 
accepted SAIL's conclusion that it could not serve the student and indicated it 
would issue a Notice of Placement to Prospect Learning Center. 
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COUNT II 

22. Plaintiff repeats and realleges paragraphs 1-19. 

23. Hearing Officer Butler-Truesdale erred in refusing to consider the validity of 
SAIL'S renewed Motion to Join DCPS as a Necessary Party by concluding that 
involving DCPS, after the filing of the complaint, was ineffectual and a violation 
of the student's due process rights. Once DCPS accepted the invitation to the 
resolution meeting on July 14, 2006, it was on notice that the student was in 
need of a placement. SAIL subsequently submitted all pertinent materials to 
DCPS. At the August 8, 2006 meeting, DCPS, through their placement 
specialist. Dr. Peagler, indicated that it would issue a Notice of Placement to 
Prospect Learning Center. Once DCPS accepted that SAIL could not serve the 
student, it assumed responsibility for placement, and offered Prospect. Since 
placement was the central issue in this case, it was an error to deny SAIL's 
motion. 

24. SAIL does not have the jurisdiction to place students outside of its own LEA. 
Only DCPS, as the SEA, can place students in an alternative LEA. 

25. When IDEA was amended in 2004, Congress added the requirement to hold a 
resolution session before the parties could proceed to a due process hearing. 
See 20 U.S.C. § 1415(f)(1)(B). This new requirement displays the intent of 
Congress to allow for the opportunity to resolve disputes before proceeding to a 
hearing. SAIL, therefore, was acting in conformance with the law by inviting 
DCPS to the resolution meeting in an effort to resolve the matter without a 
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hearing. This was certainly in no way a violation of the student's due process 
rights. 

COUNT III 

26. Plaintiff repeats and realleges paragraphs 1-19. 

27. Hearing Officer Butler-Truesdale erred in excluding SAIL's disclosures from the 
administrative record. The disclosures only consisted of two documents, of 
which the parent was already in possession. Furthermore, the disclosures were 
submitted only one day late due to a mistake regarding the hearing date. Given 
these facts, the student would not be prejudiced by admitting the disclosures into 
the record. 

COUNT IV 

28. Plaintiff repeats and realleges paragraphs 1-19. 

29. The hearing officer erred in finding that SAIL denied the student FAPE by failing 
to issue an appropriate notice of placement. As stated above, it is beyond 
SAIL'S authority to place students outside of its own LEA. As such, SAIL cannot 
be held responsible for issuing a notice of placement. 

COUNT V 

30. Plaintiff repeats and realleges paragraphs 1-19. 

31 . The hearing officer erred in ordering SAIL to provide compensatory education. 
The hearing officer concluded that there was insufficient evidence to "support a 
finding fact that Respondent did not provide for and deliver appropriate 
instructional and related services pursuant to the lEP." See Plaintiff's Exhibit 1, 
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HOD, at 7. While it is undisputed that hearing officers have the authority to grant 
compensatory relief, there is no automatic entitlement. Rather, a fact specific 
analysis must be undertaken in each case. In this case, the hearing officer did 
not find that SAIL failed to provide appropriate services, nor did the parent prove 
that the student suffered any educational harm, and as such no compensatory 
education was warranted. 

COUNT VI 

32. Plaintiff repeats and realleges paragraphs 1-19. 

33. The hearing officer erred in ordering SAIL to fund Kurzwell and Inspiration 
software. The student never requested this relief, nor was it recommended by 
the student's evaluations. While it is true that hearing officers have broad 
discretion with respect to awarding relief, this order is simply not supported by 
the disclosures submitted by the parent. 

COUNT VII 

34. Plaintiff repeats and realleges paragraphs 1-19. 

35. The hearing officer erred in allowing petitioner to file, post hearing, a proposed 
compensatory education plan. Respondent had objected during the hearing that 
Petitioner had failed to provide any evidence required under Reid v. District of 
Columbia, 401 F.3d 516 (D.C. Cir 2005) as to the nature of what, if any, services 
would be due to the student for any failure on the part of the SAIL in delivering 
special education services. In addition to failing to provide such evidence at the 
hearing as required, submission after the hearing denied SAIL any ability to 
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cross exam witnesses if such evidence was so established or to provide rebuttal 
evidence if provided in written form. 

WHEREFORE, the Plaintiff respectfully requests this Court to: 

1 . Issue a judgment for the Plaintiff and against the Defendants on all 
aforementioned counts; 

2. Order that the September 19, 2006, Hearing Ofl'icer's Decision be 
reversed, finding no denial of a free, appropriate, public education by 
SAIL PCS; and 

3. Grant such other and further relief as the Court deems just and proper. 



Date: October 23, 2006 Respectfully submitted, 

/s/ 



Paul S. Dalton, Esq. 
Counsel for Plaintiff 
D.C. Bar No. 439118 
Dalton, Dalton, & Houston, P.O. 
1008 Pendleton Street 
Alexandria, Virginia 22314 
(703) 739-4300 (ph) 
(703) 739-2323 (f) 
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;:.dc, of .he LEA. tc *e SEA. ^^ ^^^^^^^ 

r„. H n^ing m *e .d.ed D^f,.;^;^^^,';^ .,00! y». and LEA 

wS; =;.!=, W0U.4 .*« .«J -'-,-' J::,, ocm .ect,o„5 yvhi* su,|-l to 

r«aUi,ng uniUwcrai -:,lai=m.-... ^ - - - ■ 

rr:;;;r^^5rwa/ n^ar,::; Four v. Carw'. 5 ] U.S. :.;-.'-''-. • 

■•■/y. jlOU.S.aV 15-16. 



Case 1 :06-cv-01 821 Document 1 -2 Filed 1 0/23/2006 Page 1 1 of 1 3 






- :i-»3X relevant g: 



\"ar:: 






-:-^i:axiors aa:: the Petitioner . ^...l..=-i^- 



-" — -■ ■ ■ -ps X =u£^::o" :o: t3t prco. 



;>ol vc:r5- 



ORDER 



. P - nr-. rcat^-s: for a iuc urocc.s beanng. the pam.? 
Upoi: consineration of Peunonor s '<^q^-' ^_, ^^ ^^^ ,^^,^^_ -^^^ 2006 heanna 
five n-^v'U>;^clnsur=Soticca. the ...nn.o.yFrc.^n....^^^^. ^^ , ^_^, ^f ScpteriTDe: 

and the representations o:-i^.?.?-rj.. -oi.- - 

■yOOS. WIS hereby 

0;n)ERED, that Respondent, SAIL Pu.^ ^^J^'^oO-ZOOT ar^d Hi^ 21)06-2007 
KathenneTb^mas School mcmd-lns Iranspomtton ,.0. .he ...^ 

school y-ars. ... 

,T IS Fl,-BTHER ORDERED, ^-^ "f^^/^:T;:.::-;=;,hooHo review 

,T ,S FURTHER ORMRED^ ^^0.6..^^ f-.d forn-sl. io.-s of ..c. 
school Sing for r.rii„s avfa Katenc 1 .onia:. Sd,c.o., 

after schopj tu'-ormg in =.tucl> st^^i- •^-'^ ^^-^ 

IT IS FLTITI-IER ORDERED, Res?c.tt3ent .\M .a._ u,. 
. ■ -, ii-.,. .3i.ndar dsvs of Petnioner- c-i-v> Urgent, 
""■'""■' ""'■ to^rzwEU 3000 Learn StKion 

Inspiration or Low nier oi v» _.^ v^ 

XT IS FURTHER ORDERED, t...^^c^-^;-^ ^^^^^,^^, ,,,, 3,d fee 
..„^„3,j. .-xani^vs fb=s consistent ^m,^ aii:^ ^u.;-n.-} --.J^ • _ 

':^.:ir:^:m -^hcy .•:^ r=.pe=t :o hour,y T,Xc. 
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. . _ .: .-K 






-'•; •^■■■.'-•r \r^ !-i:nr;i/;: 






dc-croii-s if £?V seme.? ^e v;a-.^.-^ -^ -- ;^^^^^^ ^_ ,^.^^ emeraiBr' and 
..-r,...:...^. r^o-::..,.. =.nn3 ^r::^,,^ H.^; 3,^;^, fcr u.e Feviucncr for ne 

S^nnncr ->i .ik. .■_^::^-i-'' -- ■ ; ;:^:;., V-' fr,r^ P- -^ r7-,ca,-i:^. 

H' IS fL KTHER ORTJERXD, thai t:-..s Grac, .. ^J.-^i^ - ~ 



None, of Raeht to Appeal He«r,ng Offlter 

_-„-•,- tnt-'-'RI'ON; 4n A.ppeal can be made to a 

Thi. is the FINAL •^^^^^-;^S;^i^^ (^^^^^^^ ^' ^ ^'''''' ^""'^ '"'" 
rnurt of competent jurisdiction t^ilhinninei^ ^. j_^ 






/ f/V^ ^ 



/ f A 

Tonya M.^^-T^^'^^^- ^'^'^'' 
Hsaring Officsr 



-.^t.- q-tjle-nber 1?.. ::006 ^^ . ,;.-,„-, -^^rl Sepismber :6, 2006. On 

. ^r^A opcu for .ce.pt ^^ P- ^^^^^^u^ p4 heann, .0.0. 
September 1 L ^0^6, nel^o^e ^^^^^ ^^ ^^^^ ^o^ Peuuo.=. 

(PlEinUxf s Uppasnon i. ^^f^"5^^^,,„„^4, .,,-,pcss time ro Rssponden.. 
reauiring further conaioers-tior. ^nd ^^-^-^1^:= - -- 



CC--S5 Lo: 
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Paul Dalicn. Esquire 
-. DOS Pendleton Streei 

Qui-cHa:Ti^Linase^. Esquire 

SI:; Sonh C'-^^^'^ blr-"- -■-■^ 
o'^ fionr 



